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Investigation is fact gathering. Before .examining investi- 
gation in detail, you should take the opporttmity to reflect 
upon what you already know about fact gathering. What follows 
are twelve hypotheticals involving Tom. Some of them deal with 
his home 'life while others stem* from his employment as a para- 
legal» Before studying the r^ema i ning sections of this text ^ 



proceed along' the following lines: ^ ^ 

/ 

/ • 

va) Read each hypothetical carefi^ly. 

h) As to each hypothetical, make notes to answer the following 
^ 1 ^ questions : 

(i) Jf you weir^Tom, what specific things would you 
definitely not do to 9leal -wlith the situation? 
(i^) Make a specific list of the things that you - 
^ would do. . 

c) From all of the lists that you have made in response to these 
* hypotheticals, organize a four-to-tep page manual on 




investigation. In your lists, you h^^ve written down 
concrete things that Tom should or should not do. Now 
generalize it all into principles or guidelines of in- * 
vestigation. Don',t just draw up another list however . 

Be sure tiiat your 4tianual is sO organized so that if - you 

t ' ? - • 

showed it to a stranger or to a member of your family, 

they 'would know what you are trying to do,^ and would be 

able to'uriderstand clearly what Cyour !\Liews on i'nvesti- 

gation are". /[^ ' 

• - ' : c^, 

en you have completed studying this text, come back to the 
manual that you have written. Has' your perspectiye v , 
changed? If you had to write fch.e/inanua'l'" Over again^ 
would you change* toy of it? 



e) When you are on the job as a paralegal^ and have had some 

investigation assignments, go back again to the manuaL 
that you wrot^. Has .your perspective changed? If you 
had to write the manual over again, would you change any 
of it? - . ' ' 



-C-^ 'On \Septembe r le't^ Tom decides that- 

he wants to enter a Community College, 
;j School opens in five days. There 

are only two oolleaes that ettll allow ' 
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time for registration, / Both ^are about 
the slim^ dy s^an ^ froA his home ""and he 
can afford boph.TT^m* s p;^ohlem is thalt 
he doesn[t know enough c^out either co^lleg-er' — - 
to make a deaisi/on. He works full-time 
from 9-6 and r/us t continue to work right 
up' to the first day of school in ordir to 
he able to finithce his education, 

Tom teaches a second-grade class. It is fhe' 
^end of the school daij on Friday and ti^ bus 
is^H*n front of the school ready to take aboift 
2/2 his class }iome . If the students are jfpt 
,vut in time for the bus, it will leave without 
them.^ ^I-jis 2:S0 p.m. and the^bus is'scheduled 
to leave at 3:05 p.m. Tom discovers thd-i his 
Jirief case is missing from the top of his desk. 



Tom lives in Brooklijn. He has/been i^nter^sted 

* - / ' 

in a o-oh opening twenty mileo away tn New Jersey. » 

On July lst_, he spoke to th/e personnel manager 

4 

to talk about the jojt^ and arrange for a personal 

/ 

interview at 3 p.m'. on July 24th in Hew Jersey, 
When Tom arrives on that date^ he is told by 
the receptionist that the job is no longer open. 
On July 23rdj the Board of Directors fzred the 

/ ' ' 

10. 



top administrative staff. The assistant 
personnel manager made a dec^ision to postpone 
hiring any new line .staff and totd the recep^ 
tionist not to take any new applications , The 
receptionist interp'reted tlyts to mean that 
there ave no more job openings and this is wha t 
she tells Tom. In fjaotj the "personnel manager^ 
with uhom Tom ori-^inally spoke^ di'd not intend 
to cancel Tp-m's appointment • Yep Tom is fVatly 
told thtit there, ave no longer any\ openings and 
th'at there i$ no one there to see him. 



Tom is the fathe-r of two children^ Ed and Bill. 
He oones home one day and ^inds a smalt package 
of marijuana in the front hall. He immediately 
suspects one of his two sons and turn^ right 
around and goes out to look for his sons. 

In the above situation, Tom finds Ed and Bill. ^ 
They deny any knowledge of phe "grass. " When the 
all get back home ^ they find another hag of mari- 
jua na in another room. They also discover tha t the 
.house had been burglarized* Ed says "maybe the* 
burglars dropped the stuff." 
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Tom'3 son Bi*ll has been accused of using ahusirx 
language in' front of his^teacher, Tom aaVls/the 
teacher who refuses to talk about i t, ^^ ^^ ^' 
• teacher reefers Tonuto the principalis The 
principal refuses to talk abojut it and refers fom 
to the Assistant Superintendent at ,the central 
o-ffice. ' H . 

Tom's sister is ill. She received a letter from,'' 



a local supet*karket where she often buys gt$ods r 
on credit. The letter informs her that she 
owes $257. 27 and that unless she pays within a, 
weeky "legal proceedtng s will be instituted" 
against her. She calls Tom and tells him that she 
paid the bill last week. She asks Tom to help her. 

Tom works? for a local legal service office. The 
office has a client who wants to sue her landlord 
because' the kitchen roof is falling down. Tom 
is asked to go to inspect the premise s. 

In the same situation as the ^bovo, Tom arrives at 
the -client's apartment to inspect the ceiling. 
While talking to the client she tells him that 
her daughter has not been home for three days;' that 
hex* we Ifar^ oheok has not arrived for two months 
and that her husband beats her. * 
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10. A welfare depar tmen f^TtS^told a client that they 
are going to terminate pub tu\as si stance because 
the client's boy frien^'^"^ supporting her and 
%er family. The client derrt^s this. Tom is* 
assi'gned to ^the case. 



11. A )!%^ent has been to _ the office seeking help in^- 

obtaining u divoj^e. - ^he' <filtmed tka-tli^v husband 
'beat her- ^ SeveraL..weerks late^r^ the office 
^^:^-r^-:'zWt.t&Xtney aaks Tom to make a*visit to'^the ^a^i&^-^^s 

home to see vf he can*t come up with some -bfi^^^'."^ 
maiiion on this ahdrge. .JTom'visits the client but 
, .when he begins ^tv ask her if she has ami proof 
of the beartinq^^ '^sKe. getM .in^ui^-ed.^--^ 




^ . 22.- Tom is in^ the' field at the apartment -of^dZcVteni" 

who 'bla'ims 'that ehe is being billed for an eleatri'd 
^refrigef'^iop^that she^nel^er Ordered arcS^thqt she 
' nje^v^ r» reaet i}eki¥^-'Z!l!j^ deoTd^3 0 -geT'* two ^ie it^B- : " 

- ; '(a-) a '^ette^- 'fro nf^he' 'apa^tr^^nt owner that the' ' - ''^'^ ^ 
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Tom's uncle used to live in Boston* After 
'Spending 'two y^ars in the Ar/ny^ he ^ started 
traveling acrbss the country. He has not 
Ifeen heard from for^ fiv^..ye<^rst^ Tovi iwants 



to locate his uncle. 



V 
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Chapter Two/ ^^"--^^ 
Introduction to Investigation 



There are a number of basic conceptions about investigation 
that we should look at before examining the specific skills in- 
volved in investigation for a law office. 

1* Investigative technlqujas are oftert very individualistic . 

Styles, mannerisms, approaches and techniques of investi- 
gation can be highJLy personal. This is usually due to the -fact 
that for most investigative assignments, the investigator works 
alo^ie." . A law office usually, ^tijay have one or two full time 
investigators if it has any at all. This situation tends to 
encourage the investigator i:o rely heavily on his wits and to 
develop approaches to problem solving that are peculiar to him. 
Tlirough a long period of on-the-job experience, he has settled 
upon approaches, with which he is comfortable. This is 'not to 

Tsay^ however, that investigation is such an individi;alistic ' 

^ . , . 

skill that it is. imgossible/to identify general guidelines and 

px;^nciples of investigation. It is possible to define helpful 

generalizations J 
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2» IS difficult . If not imposkfble ; to replace the principle 

of trial and eprej: » 

A helpful^-^erreralization, of course, is quite different 
from a practice that works. Knowing the general principle, how- 
ever, can pave the way to developing a technique that works. 
All generalizations and principles are invalid fpr any one indi- 
vidual until he has tried it out and found it effective. The 
process of testing principles and trying out techniques is the 
process of tria^l and error. The generalizations will be "derived 
fnom two so^^jaT^ces. First, a course on investigation will attempt 
to define the g^nt>ric concepts of investigation that have broad 
applicability. Second, an investigator on the job will naturally, 
draw conclusions about the effectiveness or inef f ectiveness . of 
what he does in the field. These conclusions become,, formally 
or informally, his own manual of investigative ^principles , 

^- Is. iinpossible" to substi^te principle for hustle , 

imagination and flexibility . 

If there is one characteristic that singles out the effec- 
tive investigator, it is the willingness to dig. While many * 
investigation assignments may be relatively easy, ( e.g . , going 
out to photograph the ceiling of a bathroom which a tenant 
Claims is fallili^ down) , most assignments are open-ended m that 
the range of options and possible conclusions to ar problem is 
extensive. The answer is not there for the asking. As to such ^* 
assignments, the^^vestigator must be prepared to identify and 
I^^sOBjY^^^^'^ unorthodox., to let his feelings, hunches and 



intuition lead hin^ where they will. In short, the principles 
must qive ^ay to hustle and flexibi^ty. 

Good inyestig^i^rs, are always in pursuit. They are on the 
offensive and dori * t wait■1fD2^-ti:^e^ to come to them. They 

know that leg work is required. They know that 50% of their 
leads will become dead end§^They are not frightened at road- 
^^I'lps and therefore won^^t freeze* at the first hurdle. They know 
that there are no perfect ways of getting information. They 
.know that they must take a stab at possibilities and tha^it 
takes persistent thinking and ijnagination to come up wit|i the possi 
bilities. ;^t the "^atlne time, good investigators are not fools. 
They don't pursue blind alleys. After being orf Ihe job 'for a 
v^le, they have developed "a feel" for what is or isViot a ^ 
reasonable possibility or lead. They have been able tb develop 
this "feel," howeve/,' only because when ^they first started in- 
vestigating, they had an open raiAd and were not afraid to try 
things out. It ^Ls almost always true that when an investiqator 
comes back from the fiel<^ and says "I couldn't find arJything," 
he hais probably not do A a thorough job. « 

< . ^ .. 

^ investigator may not know 'what he is looking for until he 
finds It. Z 
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1 ' 2 
AS With legal interviewing, legal research- and advocacy 

generally,^ good investigation tends to live a life of its own ^ 
m terms of what , it uncovers. There are two kinds of investi- 
gation assignments".. First, the closed-ended assignment where 
the end pk^duct is.- carefully defined in advance, e.g ., the 
photograph assignment mentioned above in the tenant case. Second, 
the. open-ended assignment where the investigator begins with 
only the general contour>^ of a problem and is asked to fill in 
the fact^, e.g . / a client has^^been charged with a burglary and 
the investigator is assigned to find out as much as he can about 
the case. In the open-ended assignment (and in some closed- 
ended ones) , the investigator, by definition, is y^alking into the 
unknown. He has almost no idea of what he will uncover ^or £ail^ 
to uncover. Suppose in the burglary assignment he sets out to 
focus on whatever is relevant to the burglary charge and in the 
process (discovers that a homicide was involved but isvas yet iin- 
known to the police. He had no idea that he would find £t^is 

. — 

^See Statsky , t^W. , Legal Interviewing fo^Paralegals ^ 
^-IHational Paralegal Institute^ 1973) . ' *' 

See Statsk'y, W. , LegaJ Research , Analysis and Writing for 
Law Students and Paralegals : ^ome Starting Points (Antioch 
School of Law S National Paralegal Institute, 1974). 

See Statsky, W. , - Teaching Advocacy c Learner - Focused 
Training for Paralegals (National Paralegal institute, 1973 and 
Statsky, W. , "Paralegal Advocacy Before Administrative Agencies:, 
A Training Format," University p% Toledo Law Review (1973) . 
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until he found it. Suppose that his office has a client who is 
charging his employer with racial^discrimination , and in the 
process of working on this case, the ihvestigator discovers that 
this employee had a manage;::ial job at the company and ^ that several 
of the workers under this employee have complained that he has 
practiced racial discrimirxation, against them. Again, the investi- 
gator had no idea that he would uncover this factor until he 
uncovered it. In short, the key 'component an open-ended 
assignment is again an open mind. This is* \rue even with 
respect to closed-ended assignments for in the process of carry- 
ing them out, he may discover facts or alleged fdcts that 
broaden the case, putting him into the open-ended arena. 

VP' 

'5, investigation and Interviewing are closely related, 

Tpe interviewer^ conducting the initial client interview 
has two responsibilities: identify legal problems and obtain 
from the client as many facts, that are. relevant to those 
prolJlems as possible. . The starting- point fir the investigator 
IS the report prepared by;^ the ;intety'iewer| on what the client 
said and what the' interviewer perceivedjt^ be the problems. It 
is either^ clear^from this report what the^ investigation ne^s 
are, or they become clear after the investigator and his super- 
visor have defined them more narrowly. 



4 

See footnote 1 supra . 
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The investigator should approach the interview report with 
a healthy skepticism.^ Thus far, all the office may know is 
what the client has said, or what the interviewer thinks the 
client sAid. The perspective of the o.ffice is therefore narrow. 
Without necessarily distrusting the client's word, the investi- 

^ gator's job is to verify the facts thus far revealed and to 

determine whether new facts exist that were unknown or improper 
. identified during the interview. He cannot accept the report It 
face value. If new facts are revealed, or if the "old" facts \ 

• are for the first time seen in a context that give them an 

unexpected meaning, the investigative role has been broadened to 
that of fact and problem identification. He is not simply 
verifying what was said in the interview report; he is willing 
to approach the problem almost as if the office jcnows nol^hing 
about it or as if what the office knows, is^ invalid. ^By , adoj^ting 
this attitude,, the investigator is able to give, the^ .case an 
entirely different direction when the product of his investi- 
gation warrants it/ 

6. The investigator must be guided by goals and priorities . 

It is one thing tp say that the investigator mus^t be open- 
minded enough to be receptive to the unexpected and to come "up 
with leads that may not be readily at his fingertips. It is 
quite another to say that the investigator should start in a 
void. While ho should be suspicious of assignments that are^ so 
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defined that they appear to pre-suppose what will be uncovered, 
* he should insist on as much specificity as possible from the 
supervisor who sends him in the field. 

How clear a supervisor is in his own mind ^out an 
investigation may vary with each assignment. For example: 

a) He has a very definite idea of what he wants. 

b) He thinks he knows what he wants, but he is not sure, 

9 

c) Whatever conception he has ^bout what he wants / 

* ' he is not effective in .explaining it to the 
investigator. 

d) He has no idea what he wants other than a desire to 

get as many fa6ts about the case as possible. 

./ - • 

It may be that the supervisor has in mind a number of problems 
^nd sub-problems . Ever^ne of -them may necessitate several 
/investigation tasks. The above four comments on the relation- n 
; "Ship b^tweemjthe supervisor and the assignment he delegates may 
apply in varying degrees to ^a^ch problem an^ sub-problem. Hence, 
the first responsibility of the investigator is to estat>lish ' 
commi^ni cation jwith his supervisor. With as much clarity as 
possO-ble, the investigator must deterinine what the supervisor 
has, in mind. In realizing this objective, the investigator will 

ver,V often help the supervisor think out the problem and place 

/ 

it/ in perspective. In this sense, the investigator becomes a 

I 

sdunding board for the supervisor hy giving him immediate feed 
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back on tl^e structure of the assignment and forcing him to take 
a little extra time to think it through. Af1:er the investigator 
has established some credibiJity; he should expect the super- 
visor to be turning-to him. for guidance on how some field 
investigation assignments should be structured. 

7' There is a close relationship among investigation , negoti - 
ation and trial . ' 

There are two ultimate questions that should guide the 

investigator's inquiry into every fact he is investigating: 

^" "£) How will t)iis. fact assist or hurt the office in 

attempting to settle or negotiate the case 
without a trial? 
b) How will this fact assist or hurt the office in^ 
presenting the client* s case at trial? 



A large percentage of legal claims never go to a full trial; 
they are negotiated in advance.^ Opposing counsel have a number 
of bargaining sessions in which attejmpts will be made to hammer 
out a^settlement that will be acceptable to their clients. Very 
often they discuss the law that they ^ink will be applicable if 
the case- goes to trial. Even more often, they present each other 
witli the facts that they think they will be able to establish at 
trial'. Here the .investigator's report becomes invaluable. As a 



^See Statsky, W. , Introduction to Litigation : ' Roles for the 
Paralegal (Natidnal Paralegal Institute, 1974). 
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result of this report, the. attorney should be able to suggest 
(e « g. , "we have rea^aa to believe... /' or "we are now pursuing 
leads that would tend to estab^lish-ihaiu^i^/])? wide range of 
^f^cts that could be used at trial. His bargaining""Teverag^-is 



immeasurably in&i?eased by a thorough investigation report. 

— - V-^^ 

There are instances when the para-tegaLwill be negotiating 

/ ' ^ - ^ ^ - 

himself. This occurs whei). an administrative agency is involved 

that permits laymen to represent tli — ^ 



ents before it. In such cases 
in conjunction 




the paralegal may be doing his own 

with the negotiation and advocacy. 

1 

For the cases that are ^about to gp<" to trial , the signif i- 
cance of the investigation report cannot be overstated. Some of 
the ways in which it can help/f^e attorney are as follows: 

a) decidin^"^ether pf not to go to trial at all; 

b) deciding wh^iri^/itnesses to -trail; 

c) ' deci^itlg what questions to <?sk of witnesses; 

d) decidijag how to impeach ( i.e ., contradict or attack 
the credi^^H4:y_of0^^^pp^ing_j^ 

e) deciding what tangible* o1&, ph;^sical evidence t 
introduce; 

f ) deciding how to attack th^ tangible or physical 
evidence' the other side will introducj 
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See Statsky, W., Ethics, the Authorized ^nd Unauthorized 
Practi ce of Law for Paralegals ; Cases Materi/ls and QuestionT 
(National Paralegal Institute, 1974).. 
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. ^xjigain^, for administrative agency cases where paralegals are 
^^othorized to represent clients at hearings > the same benefits 

of comprehensive fact investigation listed above for trials ^ 
apply to the agency hearings. 

For the investigator, to be able to assist his attorney- 
supervisor at trial, he should be familiar with the standard, 

formal fact-finding devices of depositions and interrogatories. 

/ 

^hese devices are cabled cUscovery procedures. A deposition is 
a question and answer session before trial conducted outside of 
court, usually in one of the attorneys' offices. The attorney 
asks questions of the other party or of a witness of the other 
party in an effort t© obtairj facts that will assist him d^i^pre- 
paring for trial. Depositions are usually ^anscribe'd so that 
typed copies of the. session are available. The same object\ve 
exists with the use of interrogatories except that the questic^ns 
and answers are submitted in writing^/ather than m personl 
An interrogatory is simply a wrij:ten question. The paraleg>l 
may Have roles to play in thi^ di scovery process, e^. , heli> 
draft the questions to be^ submitted as interrogatories or Summarize 
a disposition transcript. ^ / ^ 

The investigator should always read the questions and answers 
in the interrogatories as well as the deposition transcript for 
a number of reasons: 

a) 4«to look for names addresses or incidents that could' 



become—leads^ for his future field investigation; 



t 



b) to cross-check some of the facts he has found in the 
field with what h^s been said in the interroga- 
, ■ tones or "deposition. 

If the investigator has done some preliminary field work before 
the interrogatories have been sent out or before the depositions 
are taken, what he uncovers in the field can be of great value 
to the attorney in structuring the questions for the interroga- 
tories and depositions that are planned. 
» 

8 . The investigator must be able to distinguish between 

'^ab^lute proof of a fact " and " some evidence of a fact. " 

The investigator , must , not confuse his role with that of 

a judge or ^ury in deciding what the truth is or is not. His 

function is to identify reasonable options pr fact possi^^^rties. 

To be sure, he can speculate to himself as to whether a judge or/ 

jury would ever believe a fact to be true or not. The danger j^f 

such speculation r however, is that it will be engaged in re^^: 

larly at the expense of coming up with options. The test^ that 

an investigator should apply in determining whether tc/pursue a 

fact possibility are: ^ - . 

•a) Am I reasonable in assuming that a particular fact 

^ wiM help to establish t^ case of the client? 

/'b) Am I Reasonable ^in assuming that I c^t^ gather enough 

evidenc^^i^^uch a f^ict that a judge,' jury or 

. . hearing^ officer mj^ght .accept it as true? 
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c) Am I reasonable i^i assuming that a particular fpict 

will help to challenge or discredit the case of 
the opposing party^^ 

d) Am I reasonable in assuming that I can gather 

enough evidence on such a fact ( i.e . , which will 
challenge or discredit the case of t:he other side) 
• ' that a judge, jury or hearing off icer jnight 

^ accept it a« true? 

^* investigator must know some law . 

The investigator does not-have to be' an expert in\every 
area of the law or in any particular area of the law in Wder to 
perform his job. For his field work to have a focus, howler, 
he myst have at least a general tinders tending of evidence, (sivil 
procedureyd^d the-^areas of the law covere^d by the facts of th^' 
client* s case. He must know, for example, what "hearsay" and 
"relevance" mean; he must understand what the basic steps in 
litigation are in order to see where his fact gathering can be . 
used and how it is often used in different ways at different 
steps in the litigation process. Finally, if t\\e action ife a* 
divorce proceeding , ^^%\ust know wft«t the grounds for divorce^ 
are in his parti<itiJa^r jurisdiction. The same kind of basic in- 
formation is needed for every area of the law involved or poten- 
•ti^ily involved in the client's, case. This knowledge quit^p' 

.different from what the attorney needs to litigate th/ case. It 
/ • ^ '< * . . '"^ ir- 

is an overview understanding which permits the investigator to 
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give his ^searchings soK^o^^^^s^^^^'dif^&ptx^^ 
thi^^^understanding iti'^ r^yriiber^ Of^Vay^-r ' :2 

a) Through course "work I'n^the law- taken beforaie is r%, 
♦ r \ A ' on "the job; - • 

* By seeing to it that when his supervisor g>ves him 

instructions on" the investigation assignments, 
' "5)ietes" o-f the law are explained to him in so 
^ far as they are relevant' ^ the alignments; 

) By talking to experierfced^awyers? and pa^le^alR v^en^ ^ 
ever they have time to provide ^their perspective 
on the law; 

d) By reading a chapter in a hornbook orga law review 

article which provides an overview in a relevant 
•area of the law. 

Tliis is not to< say that a paralegal cannot study ^vesti gat ion 
until he has this overview knowledge. There are a great many 
general skiMs of investigation which can be explored now. 

/ 10*, The invest^igator must know the territory . 

jH^ When the iinvestigator is on the joby it will be important 

for him to begin acquiring as detailed a\knowledge as possible 
- ' ' I 

• about the makeup of the city, town or stafte where he will bq 

working. Su<|h knowledge should include: 

a) the political structure -of , the area: who is in" power ^ 

^t^o is the opposition; 'in what direction is the 

political structure hea^ded? 
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b) the social and' cu»ltural^tructure of the. ar^a: are 
there racialr%problems ; are there ethnic group- 
ings that are diffuse or unified; are t;here 

^"different value systems at play? 

c) miscellaneous specific information: if you want to 
get something doAe at^pity hall, whom do you 
see; does the directo^Sspf ^a^^pa^ticular agency have 
any control over his s^aff ; what agenci^^^^hav^ 
'real" services available;- what court ^^^^ 
most helpful? , 

I^;^^usually\very difficult for ^the investigator to acquire this 

know red ge'^;prjxany way other than getting out into the field and 

experiencing it f irst^^fc^an d^ O thers c?an provide guidance / and 

coften will. In the fiVial aijalysis, however, the iWestrga^o 

will- probably discover^^that what others tell hini rs biased and 

incomplete. He needs to establish his own network of contacts 

.^nd sources of information. First and fcJ^emost, he needs to 

establish his own credibility in the comSfiuhlty. People must get 

to know and trust him. Simply by announcing himself as an 

investigator (or by presenting a printed card^ indicating .his 

title ancl affiliation) he will not fi^d instant cooperation from 

the community^. He has to earn this .coopei^atilon.. If he quickly 

gains a reputation as arrogant, dishonest, op^^ortunist or 

ini^ensitive, he will quickly; find that few people will want to 

deal^Vililf him. An invcj/stigator could find himself* in no worse 

predicament. * oo 

^^0 r 



21 - 



\ 




r 



Oftfen the best- way to learn ^bout an area and to begin 
establiafriing contacts is by being cigual and unassuming. Hav^ 
you ever TVoLi^ed that insurance salesmen often spend three 
fourths of their time with you talking about the weather, sports, 
politics, the high cost of meat etc . before ever getting to -fheir 
sales pitch? Their approach i^ to relax you^.^-tOxf ind out what 
:;erests you, to show you that they are human, and then they' 

ne benefits of^ buying* their insurance. The investi- 
from^^thi^ approack^not only in establishing con- 
tacts at agencies and in the coitimunity generally, but also, in ^ 
dealing with prospective«witnesses on ^k^cJiic cases. 

'^^^ investigator can be a problem solver . ^ ^ 
^ The investigator may find himself in a situation where>^e 
Ccin pi Ay a major role in solving problems so that litigation \ 
will not be necessary. In co;itacting sources* of inf or^a'^ion , 
for example', the investigator may discover that the^cijfent 
misunderstood what someone^ said to hira^ Jn^helpxirg ti clear up / 
the misun(^^standing, the J^jp^e9£igator \qna^'be able to facilitate 
the early disposition of the case. \ * " o 



•29 



\ 




- 22 



firm as a 
'sections 





7 



irime investigator' have to hre .li 



his chapter 



iSection 



No person shall engage 
la ted ty this^ chapter; 
act as ; or represent h 
licensee unless he is 
^chapter; and no perso: 
^exjt tljat he is emplq 



Sectj/on 7521 




^ "In most stateV a paralegal! does not have tq licen/ed to 
be 'an investigator. \ Calif ornia\ however', is a state th^ does 
license some investigators. Bifamrne the following 
a chapter from, the Business an<3^ Professions Obd:e of tfte Cali- 
fornia Co^es / Annotated . \Would k^paralegal /orking /or a law 

mil' 



{k)l A private— in^^estigator within the 
trieaning of this chapteir-^^-ajgerson other 
than an-J.nsurance adjuster who, for an 
consideration^ whatsoever engages ^ b 
'ne*i^S'"or accepbs employment TO-finrir^h 
agrees to make, or makes,. any irrug^sc^ga 
tion for the purpose of obtainirijp in 
mation with reference to: \ 



Crime or' wrongs done or threatened ^ 
against the United States of America or-. - 
any state or territory of the United States 
of America; the identity, habits / cojiduct, 
business, occupation, horiesty, integrity , 
credib i lity , knowledge ^ trus twor thiness , 
efficiency, loyalty, activity, movement, 
whereabouts , affiliations, associations , 
transactions, acts, 'reputation, or character 
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of any person; th^^ocation , disposition, 
or recovery of lost or stolen property; 
the cause or responsibility ^for fires, 
♦ libels, losses,, accidents /'or damage or 
injury to persons or to property; or 
securing evidence to be us§d before any 
court, board, pffiCer, or investigating, 
committee. 



Section 7522 



This chapter 'does nort apply to: 
.(a) A person employed exclusively emd 
regularly by one employer in connection 
with the affairs of such employer only 
and where there exists an employer-em- 
ployee relationship, 

(b) An officer or employe o£ the 
United States of America, or of this 
state or a political subdivision thereof, 

•.while such o'fficer or employee is engaged 
'^in the performance of his official duties; 
including a peace officer in part-time 
private patrol employment, provided such ^ 
part-t^ime* employment does not exceed 50 ^ 
houifs in any calendar month. 

(c) A person engaged exclusively in the 
business of Obtaining cind furnishing in- 
formation as to the financial rating of 
persons. 



if) An attorney at law in performing 
his duties as such attorney at law. 

(gT A licensed collection agency or an 
employee thereof while acting within the * 
♦ scope of his employment, while making an 
investigation incidental^ to tixe. business of 
the agency, including an investigation of 
the location of a debtor or his propertv 
where the contract with an assignor creditor 
is* for the collection of claims owed or due 
or asserted to be owed or due or the equiva- 
lent . thereof . * 
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Chapter Three 

Fact Analysis ; Organizing the 
Options 



The process described in this section of structuring or 
organizing the fact options available in any given case may 
appear to be complex emd cmnbersome at first glance. The point 
to be remembered is that the process, once learhed (and modified 
to suit particular needs) can become second nature to an investi- 
gator once he has understood it, tried it out ,revaluated it and 
found it helpful. It is, of course, perfectly proper to adopt 
another process that is found to be more effective. Whatever 
method is used, there is a great need for the investigator to 
devtilop the discipline of fact analysis as soon as possible. 

'There are a number of fundamental characteristics of facts 
that' should be understood: 

a) Events take place. 

b) Events mean different tilings to different people. 

c) > Different people, therefore, have different versions 

or events. 

d) Inconsifetenll versions of the same event to not ^ 

necessarily indicate fraud or lying. 

Er|c \ ; 33 
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e) Although someone's version may claim to be -the total 

^picture, it may only contain a piece of the picture, 

f ) When someone is giving a version of an event, he 

usually mixes statements of why the event occurred 
With statements of what occurred. 

g) . Whenever it is claimed that an eve^t has occurred in 

a certain way, one can logically expect that cer- 

i 

tain signs / indications or traces ( i .e , , evidence) 
of the event can be ^ found. '^^ '^ 

Given thes« truisms, the investigator should analyze £he 
f^ts before him along the lines indicated in the chart on the 
following page. 
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FACT ANALYSIS 
IN 

INVESTIGATION 







STARTING POINT 






All 


'the facts you pr^esentlyTTave^on^the^ case . 


/ 


- PROCEDURE . / 




1. 


Arrange the fapts chronplogicali/.^ 

Place'' a number before each ijidivudal fact 
that needs to be established in a ^legal 
proceediijg and that raighybe in dispute. 


j: 




5. 


'/ 






- - AS TO EACIi£ACP / 





VERSION I; /The client's 

VERSION^: The opponent's 
^0 rev e al e d oa as assumed) 



VE^ION; III: A witnesses' 

VERSION IV: A witnesses' 

JZBRSION V: Your own 

Version VI; Any other ^ 
""fN^ reasonable version ^ 



1. 
2. 

3. 



State p^jfttoL^BlY 
what the versic 



•/ith quotes) 
is. 



State the^idende or indi- 
cations^/^^hat tend to support 
the version according to the 
person presenting the version. 

Determine how you will check 
out or verify whether these 
indications exist. 

j^^S Make a/ list of all the indica- 
tions that you think should 
logically exist if the version 
under examlnatj,on were true. 



5. 




Determine how, yoii^will check 
out or verify^^J^ether the items 
on your list/exist. 



It is not inconceivable fox a single client's case to have 
twenty or thirty in<3,iv^ual facts that are in dispute. Nor is it 

unlikely that facts will change, or that people's versions of 

/ 

facts will change in the middle of a* xrase^ As to each new or 
modified fact the same ccxnprehensive process of fact analysis 
needs to be applied. , 

To obtain the different versions of a fac't may sometimes be 



'difficult. The dif f eren^ces~lnay not be clear on the ^surface. Of 
course, every fact will x^ot necessarily have different versions. 
It is recommended, however, that the investigator assume there 
•will, be moFe than one version until he has demonstrated otherwise 
to himself. Undoubtedly, he will have to do some probing in 

^^vmcover the versions that exist. ^,^etter to do so now than to 
be confronted with a surprise version at tri,al or at the agency ' 
hearing. - . ^ 

People will not always be/ willing to share their ciccounts or 
versions of facts with the investigator. If he is not success- 
ful in convincing them (or in manipulating them) to tell their 
story, he may have to make some assumptions of what their s^ory i 
likely to be and to check them out. 
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Chapter Four- 
Real vs, Manipulated Versions of 



Facts : Putting Words into ^ Someone 
• Else's Mouth 




Lgst' the investigator deceive himself, it should be pointed 
out that he is n»t a inere newspaper reporter or a photographer''^ 
who^-srimply •reports on whafhe sees, hears and smells./ lie has a 
much morh dynamic rt>le. In a very significant sense he some- 
times has the. power of "controlling" what someone ej^e says about 
the facts. This can have its negative and positive consequences. 

At its worst, this can mean that the investigator is not 
listening to the person, or is questioning him in such a manner 
that he is putting words into the person's mouth. The primary 
technique that can bring about this result is the leading 
question*^ A leading gue^tion is a pressure question, one that 
contains '(or suggest*^ the answer in the statement of the ques- 
tion. For example, "YoiNztfrr^^in Baltimore at the ti;ne, i-sn * t 
that correct?". "Yo\l earn "over $200 a^week?-" ""W^tdd ^it be 
correct for to say that when you drove up to the curb you 

J 

didn't see the Ijight?" 

See Statsky, legal Interviewing , ^upra note 1 at^. 47*, 
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_ Another technique of manipulating someone's answer to 
your q uestion is by including a premise in your question which 
has yet to be established*' It_takes an astute person to say to - 
such Questions, "I can't answer your question (or it is invalid) ^ 
because it assumes another fact that I haven't agreed to." In 
the following examples of questions and answers, the person 
responding to the question refuses to be trapped bV the forrm of ^ 
the question: ' * ^ 



Q^' ":HoV much did it cost you to hap^ your car repaired after 
the accident? . ^ ^ * - 

A: "It's not my aar^knd it wasn't an accident; your client 
delibe^rately ra,n vnto "the car that J borrowed^ 



Q:- "When dii you Q-hop treating your wife?" 
A: "I never beat my wife!" 



J 



A : 



'J Can you tell me what ygu/sawj 

'I didn't see any thin/; jy/hrot her wa^there and ha told me 



.what happened^ 



The last leadi^ig question containing the' unestabli shed premise 
can be hi.^fTly detrimental. Suppose the question and answer went 
as~f Q/ilows : 

"Can you tell, me what you eau?" • ■ ' 

A: "The oar uas going about 70 mph." 
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in fact, the person ahS^^xLpg' th^i^u&stion did not see this him-' 
self; his brother told him'-thaV a. oar yas .trajf^ling at th^H./ 
speed. There are a number of reasons liliy" this "person may-Kg^,, 
failed eb teil the investigator that he didn ' t.^sla^^anytj^ing 
first hand: ' . .^-7^^*^- • ' 



1) Perhaps he .didn't hear the worar^^gv^-dn the 
investigator's question. 



, ^ 2) He may have wanted the investigator to think that 
he saw something himself; hX.may have wanted 
to feel important by, cofiveying the 

^ . / impression that he is a special person 

. j because he has spegial information. 

^ n^^y have felt that it was*not significant 

enough to correct the investigator's false* ^ 
impression; hfe may have thought that the 

investigator was more interested in what 

V * 

happened than m who saw what happened., 

Whatever the reason, the investigator has carelessly put himself 
in the position' of missing a potentially critical fact, namely 
that the person is only talking from heBri^ay^;^ 

* Another way to blur conununication is by completely avoiding 
certain topics and concentrating only on selected topics, if 
the.*investigator does not ask questions ^ut certain matters. 
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.intentionally 'or otherwise, he is likely Vb end up with a very 
distorted picture of what the person's version of the facts is. . 
Suppose there Vas an automobi le .collision involving Smith and 
Jones. The investigSttor' s office is representing Jones. The 
investigator finds a witness who says that he saw the accident. 
The investigator asks him to describe what he saw. He fails, _ 
however, to ask' him where he was afThe time he saw the collision, 
in lactone was sitting in a pa-rk over'two block^ away and could 
oKlysee tne collision through some shrubbery.' The investigator 
4dn<t ask questions to uncover this,, it -wasn't volunteered and, 
therefore; the investigator walks away with a>potentially disr 
' torted picture of what light this individual can shed on whaf 
took place. This is th'e same damage that can be done by the use 
of leading questions--wibh or without an unest^lished premise. 

In some instances, these techniques can have beneficial 
results. First of all a leading question (withoijf the unesta- . 
blished premise) can help ^ar som'eone's memory so that they are 
better able to recall the facts.. If this individual is con- . ^ 
stantly»in need of leading^^stions in order to remember, H^w- 
every, the investigator has strong reason to^suspect that the, 
person knows little or nothing as opposed to being merely shy 
or inarticulate and' in need Of a push now and then, • 

Suppbse that the witness being questioned is hot at all 
cooperative or has a version of the facts that is damaging to the 
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client of -the investigator's office, it may be 'that the tech- 
piques described ^in this section as normally improper can be 
used to challenge his version of the facts. A leading question ' 
with an unestablished premise, for example, may catch an indi- 
vidual unaware and give the investigator reasop^ble cause to 
believe that the person is not telling the .trutfl. - 

SupposV that the, person being questioned isVnot hostile, 
.but is neutral, or seemingly so. The\way in 'which this indi- 
vidual is questioned! may help him tc^phasiz^^ertain facts as 
opposed to others . ' \nce he has committed himself to a version of 
the fActs either completely on his own,, or with some, subtle help 
from the questioner, there is a. chance that he will stick by 
this-version becaus^he doesn't^want to appear to be v^gue or 
uncertain. ^ investigator who takes such a course of action,," 
however, must, be extremely careful. He is taking certain risks, 
not because his conduct is illegal or unethical, but because a 
witness who needs subtle pressuring from the investigator in ^ ' 
order to state ^ version oF the facts in a certain way is " 
probably going to be a weak witness at trial or at the agency ' 
hearing. On oross-examination , he is likely to fall apart. 
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Chapter ^ive 



Sources* trMMcE/SMECEsN^ Leads 



^ Evidence is whatever tends to est^lish the existence of a 
£act. There can be testimonial evidence (What someone -says) and 
physical evidence iwhat can be seen or touched) . Simply because 
something is evidence, it does not .ean that it is admi^ssible 
in court or In an agency proceeding. The confession of a defen- 
dantJor3xainple._i5- cl^^^ it is inadmissible in 

crliili^T^t if the police obtained it iir^nx=*ua^ay_that it 
violated the defendant's privilege against self-incrimil^St 
;v "lead" is a path, to possible evidence. Of course, evidence is 
often its own' lead to other evidence. 

on the following page there is . partial checklist containing 
some o! the standard sour^esSof evidence and leads at the dis- . 
•pcisal of thj inve3tlgato; wkether he'is trying to locate a ..ss- 
iQg-irelative'orWne .facts about an insurance claim. T^e Ixs.t^ 
is not pre-^ented in\rder^^any priority.* 
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CHEgOJSI ON TIIE 
SJANDARD SOURCES 
OF EVIDDJCEm LEADS 







1 1. statements of the 
client 


2. Documents the client 
brings with him or 
j can get 


■3. ine attorney for 
the other side 
j ^ (may be willing 
j to provide infor- 
mation) 


^. Attorneys .involved 
1 with casp "i n 4*>-K=i 
past , 


\ L- M ^ 

5. Interrogatbries , de- 
1 positions and letters 
[• requesting informa- 
1 tion 


6. Pdeadings (e^. , 
complaint) 
\ tiiea tnus far xn 
the case 


7. Newspaper accounts 
1 and -notices in the 
J media requesting 
1 -in formation 


r 8. Records of municipal T 
state and federal 
administrative agen- 

1 cies, generally. 


9, 'business records, 
r (g*g- , cancelled 
receipts) 


M-O. Employment records 


11. Photographs 


. nospitai records 


P.3. Informers or the 
I "town gossip" ] 

I ' 


14, Surveillance of the 
scene 


15. Police reports 
and law enforce- 
• ment agencies 
generally^ 


N. Pingerprdnts 


17. School records , 
^ ^ [ 


18. Milirtary records 


M. Use- of alias 


20. Bureau ^f^^tal 
statistics a1^5^ 
missing^persons 


^" ^ 

21. Court records • . 


p2. Office of Politi- ; 
cians 


13. Records of Better | 
Business Bureaus fi 
Mother consumer groups 


' ^ 

24. Telephone book 
and directories 
of organizations 


25. Accounts of eye- 2 
witnesses 


6. Hearsay accounts- h 


n ^ ■ 

J/. Automobile 

registrar 



I 
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;y 

28. Object to be 

traced (eg. , auto) 


29. Telling your pro- 
blem to a more 
experienced, inves** 
*tigator and asking 
•him if he can think 
of any leads 


8 

30 . Credit bureaus 


31. Reports of inves- 
tigative agencies 
written in the 
" past 


32. Resources of public 
library 

at 


33 . Associations- 
trade or other- 
wise 




"Shots in the dark" 





thoroughly "checked it out" himself. 



ERIC 



44 



Chapter Six 
Gaining Access to Records 



It is one thing to say that the investigator should check o 

-records for evidence and leads; it is quite another to gain access 

to these records There are four categories of records: 

T 

1. Those already in the possession ot^e client or of an 
• individual willing to turn them over'to you on request. 

2. Those in the possession^of a governmental agency or of a 
,^ private organization and available to anyone in the public. 

3. Those in the possession of a governmental agency or. of a pri- 
vate organization and available on request to .the client only or 
to the individual who is the subject of the records. 



a. 



Those in the possession of a governmental agency or of a 



private organization and claimed to be confidential for everyone 
except in-i*ouse stafj. ^' " 

There should obviously be no difficulty in. gaining ^access -to 
the first category of records unless -they have been misplaced or 
lost, m which event the person who once had possession would ask 
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the source of the records to provide him with another copy. As to 
records in the laVter three categories, 'the checklist on the 
lollowing page should . provide some guidelines on gaining access 
tfto them. . ^ 
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GUIDELINES TO 
GAINING ACCESS 
10 RECORDS 



1. write, phone of visit the organization and ask for it di'rectly. 

2. Have the client write, phone or visit and ask 'for it directly. 

3. Draft a letter for the cliek ±6 sign asking for it directly. 

"^''a.^hho li^^^*" ^ "^i^h states that he gives vou 

he speSkcalfr -^^at pertain to h?m and^that 

t h^rwf^h%%rcr?i t?^hii5j.s.^°!^^^^"*^^^^^*^^ ■ 

''"^o^senfy^S^a^Lt!"^ "'^^ ^^^en, 

6. Find oU*t if anyone else has it"" (e^, , a relative of the 

^ uiicbe recoras are and go use them. ■ ' ■ 
8. If you meet resistence (fourth category of records) make 

;e:rt^e\^e"::^|-^*^^^ the .rga?i^tion^as°^S^1^4 

\ /' ; ' 

Find out fyia legal research) if .there are any statutes 

regulations vor cases that provide the client/ ofthlt 
- tnlTelUl^'^'^''''^ righfof^LcXs^to ' 

If the legal research looks even sligWl'y promising, let the 
organization know that you are (or that your office is) 
access ?o^^h" °^ ^^tablishing a lagal^Lis to gain 

thnnitiation''n?°^^; ""^^ is 'contemplating 

tne initiation of litigation to finalize^the right. 



9. 



10. 
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If the record or document , is located out of town it can 
usually be obtained at minimal cost by writing to the n^yL^ " 

2t?e5-aj^be^;Ld-d- ^ ^ --je-all 
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11. Solicit the intervention of a polit/ician* or)of some other re- 
spectable and independent person in trying to gain access. 



12. 



If the person who initially turns down the request for 

access is a line officer, apheal his decision formally or 
informally to "his supervisor knd on up the "chain of 
command" to the person with final authority. 



■^?On the "chain of command/' see Statsky, W. , Teaching 
Advocacy: Learner - Focused Training for Paralegals , p. 39 (197J}, 
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Chapter Seven 
Evaluating Testimonial 

AND 

Physical Evidence 



/ 



At a>d^' times, the investigator must be making value judg- 
ments on the utility of the evidence that he comes across. Again, 
the test is not whether the evidence would be absolute proof of" 
the truth or falsity ol a fact. There are a number of te^ts that" 
should be applied: ' " ^ 

1) Is it^relevant; does it tend to p^ove^oar- die- * 
\ . ' r prove any fact involved, in the case? 



• 2) Is it worth pursuing either because 7it might 
be used in court; or because it might be a 
. * lead^to other evidence?- , 

3) Will it involve an inordinate amount of time 
and energy to pursue, apd if so, is its 
potential worth minimal or substantial? 

Generally speaking, thp. primary tests are imagination in com^-n^^ 
^with options and reasonableness in ca^iying them out. There* 
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- 4lA 



are a nuiober of specific criteria that can be used to assist the 
investigator in assessing the worth of what he has. ,„0n the 
follwing pages* are checkliiTs-to be used in determining this 
worth ... , .. 
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CHECKLIST ON THE VALIDITY 
OF TESTIMONIAL EVIDENCE 



CHECKLIST TO USE IF THE PERSON 
IS SPEAKING FROM FIRST HAND 
(EYE WITNESS) INFORmTION 



1. How J.ong ago did it happen?jf. 
2* How good is this pjsrson's 

.-Tmemory? 
3w How far from the event* was 
he standing? 

4. How good is his sight? 

5. What time of day was it and 

would this affect his vision? 

6. What Was the weatHfer at the 

time and would this affect 
his vision? 

7. Was there a lot of commotion 

at the time an^d would 
this affect his vision or 
*his ability to remember? 

8. What vy^s he doing inunedi- 
ate-Iy before the incident? 

- How old* is he? 
What was the last grade of 
schooling he completed? 
What is his reputation in the 
community far truthfulness? 
Was he ever convicted of a ' 
crime or are any criminal 
charges now pending 
against him? 
Is he an expert in anything? 
la. What are his qualifications? 
15. Is he related to, does he 

work for or under, i« he 
friendly with the other 
side in the litigation? 
Would it be to this 
person's benefit, in any 
way, to see the other side 
win? 

Does any physical evidence 
exist to corroborate what 
this person is saying? 



9. 
10, 

11. 

12. 



13 



16 



CHECKLIST TO USE IF THE PERSON IS 
SPEAKING FROM SECOND HAND (H&AR A^ 
Ii^FORfWION 



1. Does this perspn,jM?fnember 

what was to'l!^*to him b. 
the other pbrson (ie 
the declarai\t) or wHat he 
heard him saysjto ^^^eone 
else? 

2. How is he sure ttipTt it is 

exact? 

3. Is the declaraKl available 

to confirn/or deny this 
hears ay ^^^count of what ^ 
he said? if not , why not? 

4. Under ^wh^£ condititjHs di^.-fefee 

decl^arant a 1 lege^iiy-lnaJce / 
the statemerxfc<(eg. , wasx 
dtfcl^^farrrTll) ? V 

5. Is^^;fc,k^fe other hearsay ^testi- 

mony that will corx^borafie 
---^^is hearsay? 
6<''^Does any physical' evidence - 
exist to corroborate this 
hearsay? 

7. How old is this person,- how 

old is. the declarant? 

8. What i^^he educational and 
'em^Oyment background of 

^th? 

9. X^either of them related to, 
(vork for or underj or 
friendly with the other 
side in the litigation;' 

Would.it be to the bene- 
fit of either of them to 
see. the other side win? 
10. Is he willing to sign a • 

statement covering what 
he has told the investi- 
gator? Is he willing to' 
say It m court? 



ERIC 



51 



43 - 



17. Does any hearsay evidence 

exist to corroborate it? 

18. Is he willing to sign a state- 

ment covering what he has 
told the investigator? Is 
* he willing to say it in 

19. Is he defensive when asked 

about what he knows 

20. Are there any inconsisten- 

cies in what he is ; 
♦ saying? 

21. How does he react when 

confronted with the 

inconsistencies? 

Defensively? 

22. Are there any gaps in 

what he i^ saying? 

23. Does he appear to 

exaggerate? 
2a. Does he appear to be ^* , 
» hiding or holding / 
anything, back? 



11. Is he defensive when asked 

about wbat he was tord by * 
the declarant or what he 
heard the declarant say 
' to .someone^ else? 

12. Are there any inconsisten- 

cies in what hP i.s ^^ying? 

13. How .does he react when confron- 

ted with the inconsistent 
-^cies? Defensively? 

14. Are there any gaps in what he 

. is saying? ■ 

15. Does he appear to exaggerate? 
"imoes he appear^ to be hiding or 

holding anything back? 
17. What is his reputation? 
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' £HECKLIST M IHE VALIDITY' . 
'OF PHYSICAL (lAiiGIBLE) EVIDENCE 



CHECKLIST FOR WRITTEN MATERIAL 


CHECKLIST FOR iWN-WRITTEN MATERIAL 


1/ Who wrote it? 
^ 2\ Under what circumstances ' 

was it written? 
i X Is the original avail- 
able? If not, why not? 
^. Is a copy available? 

5. Who is available to testi- 

fy that the copy is a ^ 
true story? 

6. Is the authpr available 

to testify on wliat 
he wrote? If not, 
why not? 

7. Is there any hearsay ^ 

testimony available 
' to corroborate the 
authenticity of the 
writing? 

8. Is there any other 

^physical evidence, 
avaliable to 
corroborate the 
authenticity of. the 
writing? 

9. What hearsay or direct. 

teSstAmony or physical ■ -* 
evidnece is available 
to corroborate or 
contradict what is' 
said in the writing 
(as opposed to who 
wrote it) ?\ 
10. Can you objtain Sample . 

handwriting specimens 
of the alleged author?/. 


1. Who found it and under what 

circumstances? ^ 
2* Where was it found? 
3; Why would it bfe where it was 

found? Was it unusual to 

find it there? 
^1. Who is available to identify it? 
5/ What identifying characteristics 

does it have? 
6. Who owns it? Who used it? 
'7. Who owned it in the past? Who 

used it in the past? 

8. Who made it? 

9. What is its purpose? 

10 : Does it require laboratory 
analysis? 

11. Can you photograph it? 

12. Is it stolen?' 

13. Is there any public record avail- 

able to trace its history? 

14. What facts does it tend to 

eStciblish? ' 

15. Was it planted where it was 

found as a decoy? . 

16. Can you tajce the item-with you? 



Chapter Eight 
Interviewing '.Iitnesses. Generally 



r 



1. Knov* what ijnaae ^ 

' in the minds of m3«y peopiel an investigator is often in- / ' 
volved in serious and dangerous undertakings. What reaction would 
,ou have if a stranger introduced hi.self to you as an "investi- 
gator- would you .he guarded and very suspicious^ The investi. . 
gator .ay not want to call himself investigator at all. He 

^aywant to say ."My na.e is , X worK for (na.e of law • ^ 

Office) and we are trying to get some information on 

on the othe, hand, he may fi.d that he is most effective when he 
is direct and straight_igrward. - Can ^.>u think 6f different 
people who would respond .ore readily to certain images of inves- 

r^;,v*.^al list of some o*f the images 
tigators? The following is a partial list o 

^ 1 nro-iecting"^ his dress, mannerisms 
that an investigator couicl be projecting oy 

approach and language; ^ ^- , 

^ professional. 
Somebne who is .just^oing a job- 

someone who is emotionally involved ' ' . 

in what he is doing . 
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A friend. ^ 

» 

^ " ^manipulator or opportunist,^ 

A salesman. . 
A Wise man. 

An innocent, and shy person. ' ♦ ' 

in sun,, the invesl^gator must be aware &f (l) his own need to 
project himself in a certain way, (2) the way in which' he thinks 



he is proj^ng himself, (3) the way in which the-person to- 
whon. he is talking perceives hiA and. (4) the e^ect "that all pf 
this is having on what he is trying to accom^Lh. 

k^fgygf friiffn^iiflllli, '^.^l^stile' liSeEti- 
tEe daove : ^ aisinterested ^ neutral and (e) all of 

' The hostile witness wants-jour^Uent to lose; he will try 
to set up roadblo'cks in your way. The skeptical witness is not 
. sure who the investigator is or what he wants in spite "of the 
investigator'^ explanation of his role. He is gukrded and ' ' 
unsure of whether he wants to get involved. The friendly witness 
^ants.your client to win and will cooper ate^fully. The disin- 
terested-or neutral witness doesn't cak whFwins. " He has infor- 
-(nation whicK he wjll tell-to wt^omever asks.. , ' ' 

\ If the hostile witness is the opposing party, who has re-' - 
tain^ counsel, it is unethical for' the investigator to talk ' 



directly with this person without going through his counsel. If 
the hostile witness is not the represented party but is closely 
^sociated w^ith that party , the investigator shbuld check with 
his supervisor on how, , if 'at all, to attempt to app^^oach such a 



witness. 



-The fifth categqry of witnesses is probably thi 



iL most 



accurate 



' Witnesses are seldom totally hiostile^ skeptical, friendly or 
neutral. At different ti'mes during the investigation interview, 
and. at the. different times throughout the various stages 6f the '^ 
.case, they may shift from one attitude to another. While it may 
be helpful to determine' what general category a--^^ess fits into, 
it would be more realistic to view any witness^ as anta^ividual 
'in a state of flux in terms of what he wants, to say and what 

is capable of saying. . ^'"^ '" "' 

"^?><rhe investigator must make the witness want to talk to him. 



The invesl^ator has the sometimes difficult threshold 
problem of "sizing^V^he^erson from whom -he is trying to 
obtain information. What are^^e^or ;:he states of mind thdt » 
such a person coul^Jiave: 

a.) He may want to feel important, generally, 

b) He may, want to be congratulated for knowing anything, hov^ev 

« 

" — l-nsi^i-facaaxt,^aliout^he_case . 
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■ • c) He may want absolute assurance from you that he won't get into 
, trojable by talking to you.' :,c shuns away from t^lk of courts, 
lawyers and law. 

d) He may be willing to talk only after you have give\hi„, full 
assurance that you will never reveal the source of the inf^mation' 
he will give you/ ' ' 

e) He may be willing to talk to you only in. the presence of his 
friends . 

f) If he knows .your clie^he4,ay want to be told that you are 
trying, to keep the client outi[^ trouble. 

. g) He- may waht the Chanie, to m^t you first and then .have you go 

"---awarin ~qf aer-i;o~(ii^rdi- wh^^^^ " - 

h) He may not^be willinVlo^^alk^to you' until you fulfill some 
^ his needs, listen to his tr-bubles , help him get a job, 

a>t^a fat^ierly or motherly manner, play Subtle, seductive 
games, >s<c'.' 



In short thrimv^sti^^or must gain the trust of the 
individual by assessing hTT^^^SarWisy-^new^ng-vnen he is 
--Iready to tell you what he Knows, i-he investigator who takes out 
immediatGly upon introducing himself is probably 
tsblish the communication that he' needs. 
'- • 

s , 
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\\ The' investigator mugt assess how well the witness, would d£ 
under direct and cross- examination > - i '\ 1' 

• ~ ^ . ^.m;/>. ■ 

. ; , ' 'V I 

As the witness talks to the investigator /the laj:tef must i . 

be asking himself a\n umber of questions: ' /" ' f {A. i^'/*; 

a) would he be willing to testify m court? Whatever ^tij^e J, , 
answer to this question is now, is this wit^^ss ^ike3|^i .'v ^;C;; 
to change his mind later? A'\ '"'l^'^J'^'}^^ ^"^"^ 1)^^^/ 

b) Would he Be effective on the witness si.taijii? \{,^i^\J ;> <;' , . 

c) . Does he know what he is talking alpou,t?;S i v^y^ fj.f' .^■ 

d) Does he have a reputation for inte^^rity^;.'^^^ or 



TW- 

trjithfulness in the communit?y?;v}.^ '*'- r|; ^ 



el I-s he defensive?^- - , ^ Vk'! V>'A ' • 

f) Would l^e know how to say ^^'r m no4 ^tiije^ or "I don't under- • 

. ^. ■ ' 

,v>stand th^ question/" as Wposed tq> giving an answer 

• . ^ • . \ \ ' : . " 

C for the sake of, giving. an answ'er and not being 

•' ^ ' ' \. ' r \ 

embarrass§^? ' <. , * \ 

g) N^en-^e talk's, is he internally . consistent? 
''h) ^Does he. know how to listen as well as,'t:alk7 

When the investigator thinks- tfi^t the? witness is a potential ^ 
court room participant, he may ^ry certaih techniques to leter- 



/,9 _ « 



mine answers to some of the above questions. For example, he may 
drill the person with very precise questions in order to test 
his level of irritation and def ensiveness . 



r 
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Chapt'er^Rine 



gPFriAL J-WVEST16a1MVE PROBLEMS ! 

Some 'Starting '^oints 



1. Judgment Collection 

" ^'A lawyer could win a money' judgment in court, but have 
great difficulty collecting it later on. An investigator may be 
asked to assist the law firm in ascertaining the financial 
strength of a particular individual or corporation against whom 
the judgmen$.-wSs^obtained . 

One of the best starting points for such an investigation 
is government records. The following is a partial list of records 
available ^rom the county^ clerk • s office or the municipal court: 

- real property tax assessinenfcs 

- personal .property tax assessments * 

- filings made undei; the Uniform ^ 

Commercial Code 

- federal tax liens 

- whether the individual or corporation 

has been plaintiff or defendant in 
prior litigation 
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- whether tHe subject has inherited" any ' ' ' ' 
property or money (determined by 
^checking records of Surrogate's 
Court or whatever court in the 

* . jurisdiction that hajidlQs inheri- 

tance and trust cases) 

... 

such '.records could reveal a good deal of infonnatfon on the ' ' 

financial status of the party under investigation. " 

'For corporations, the investigator should also' checic the 
records of state and federal government agencies (e^. , Securi- 
ties and Exchange Commission) with whom the corporation must 
file periodic reports or disclosures on its activities and 
finances. He should also check with people who have done 
business With the corporation (e^, customers or other creditors) 
as well as it. competitors in the field. These records and con- 
tacts could provide good leads. 

2. Missing Persons 

An investigator may be asked to locate a missing heir, a 
relative of a client, a person who needs to be se'rved with process 
in connection with current litigation, etc. A missing person is 
generally not difficult to locate-'-unless that person does not 
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want to be found. a?he f^rst Step is to send a registered letter 
to the person's last known address with a "return receipt 
requested" which requests the post office to forward the address 



to the investigator.' Other possible sources for leads: 

- former landlord, neighbors, postman, 

local merchants in area of last 
^ ' ^ known address 

-/local credit bureau 

- police department, hospitals 

- relatives 

- reference listed on employment 

' applications 

- naturalization certificate, marriage 

record, drivers license, car 
registra tion 

». 

- ad_in the newspaper 



11 
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^■^See "Checklist on the Standard Sources of Evidence and 
%^ Leads," - supra p , 35. 
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3. Background Investigations 

-is^On the following pages there i4 a form used by a large 
Manhattan investigation f±rm f^ig(4ts general background inves 
tigations on individuals. - The| first part, of the form s^ks 
information that goe^ to the identification of the subject. * 
The antecedent dat,a covers prior history. ^ 
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BACKGROUND INVESTIGATIONS 



IDENTIFICATION OF SUBJECT 



1. Complete naine_ 
Marital status 



Age ^SS#_ 



wife's name; pertinent info_ 



childrea's names and ages_ 



2. CURRENT RESIDENCE ADDRESS AND TYPE OF NEIGHBORHOOD_ 



OWN OR RENT LOCAL INFORMANTS. 



HOW 



LONG AT PRESENT ADDRHSS-PRIOR RESIDENCE INFO_ 



3. BUS 



INESS AFFILIATION AND ADDRESS, POSITION, TYPE OF BUS. 
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ANTECEDEt^T HISTORY 




1. place's date of birth f 



PARENTS* ^AMES g OCCUPATIONS 



WHERE DID THEY SPEND THEIR YOyTH? 



2. EDUCATION ^ WHERE, WHICH SCHOOLS, DATES OF ATTENDANCE 



DEGREE? WHAT KIND' ,x,„ 

i^iND. Q^jjgj^ j^pQ PERTAINING 

TO SCHOLASTIC ACHIEVEMENT, EXTRA CURRIC . ACTIVITIES 



3. FIRST EMPLOYERS TO PRESENT - F/T or P/T, POSITION OR TITLE, 
JOB lESCRIPTION, EXACT DATES OF EMPLOYMENT, WOULD THEY REHIRE? 
TYPE OF COMPANY ' ' ■ " 
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' a RELATIONSHIP WITH PEERS, SUPERVISORS, SUBORDINATES 7 WHERE DO * 
«;<: ar^^TTIeI -A^^ OUTSIDE ACTlVITtES , HONESTY, ^i(uSTWORTHl- 
SeIs JSIJSty' .DOEf L^TO^^ WEU^lJt^DER PRESSURE .ANY DEROGATORY? 
^f lo ARE DETm^ FOR LEAVING. . .WOULD THEY REH;RE? 
ISi^^ES HEALTH . . . ilEPUTATION . . . RELIABILITY ... JOB UNDERSTANDING 
• . ..^>ILLINGN5:SS TO ACCEPT RESPONSIBILITY . 



IF SELF-EMPLOYED-WHAT WAS THE NATURE OF THE'BUSINESB . . .WITH WHOM 
DID HE DEAL?. . .CORP. NAME?... . , ! ^ 



'date 6 PLACE OF INCORPORATION^ 
WHO WERE PARTNERS, IF ANY? 



WHAT % OF STOCK DID SUB J . OWN?_J ^WAS BUSINESS SUCCESSFUL?, 

WHAT HAPPENED TO IT? , 



IF SOLD, TO WHO?_ 
AFF ILIATES? 



ANY SUBS ID. OR 



5. WHAT IS HIS CHARACTER Or' PERSONALITY LIKE? DID INFORMED KNOW 
HIM PERSONALLY? ■ 



HOBBIES? 



FAMILY LIFE? 



EVEN TEMPERED? ^LONER OR JOINER?, ___INTROVERTED, 

EXTROVERTED? ' WRITTEN OR ORAL ABILITIES? . , 



ERIC 



66 

9^. X 




DOES INFORMED KNOW A^fYONE ELSET WHO KNOWS 



. 7 . LlTIGAT lON^ 

STATE FEDERAL 



-^^^^^ ^CRIMW^AL BANKRUPTCY 

LO.CAL I 




8 . BANKING-FlNANdlAL BANK 

TYPES OF ACCOUNTS- AVERAGE BAL. 



HOW LONG HAVE THEY HAD' ACCOUNTS 



_ANY COMPANY -ACCOUNT^?' . 



IS HE PERSONALLY KNOWN TO OFFICERS OF THE BANK? 



_^ANY BORROWING? 



IF SECURED, BY WHAT? 



__SECURED OR UNSECURED? 



DO THEY HAVE .FINANCIAL STATEMENT ON THE SUBJ?- 

WHAT IS HIS NET WORTH?: __OTHER ASSETS ... REAL ESTATE^ 

^ ^STOCKS ^ \ 



EQUITY IN HIS CO., E-J^C. 
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Which o£ the following statement do you agree or 
disagree wfth2^-^or those stiatements ^ that you are 
unsatisfied i^ith,^©^ would you ^modify them to re- 
flect* your own view? . ^ • , 

1, -InvestiV^txon is a separate profession. 

2, There is a great difference between investi- 
gation conducted by the police and that conduc- 
ted by a paralegal working for a law office. 

3, An investigator is an advocate • 

a. It is impossible for the investigator to keep 
from sliowing his own personal biases while in the 
field investigating* . * 

5. There is often a need for a separate investi- 
gation to verify the work of another investigation. 

6. A good investigator will probably be unable to 
describe why he is effective. There are too many " 
intangibles involved. 

7. It 'So a good idea for an investi^tor to specia- 
lize' in one' area of the law, e^., automobile 

68' 



I 



- 60 - 



*~ ■ -* 

S elected Bibliography 

ON 

Investigation 



Allen, R. "Dimamics of Interpersonal Communication" 3 Washburn 
Law Journal 135 (196it) 

Burtt, H., £ Gaskill, H., "Suggestibility and the Form of the 
Question," 16 Journal of APglied psychology 315 (1932) 

Dean, J., 6 Whyte, W.,/"How do you Know if the Informant is 
Telling the Truth?"' 17 Human Org . 3K (1958) 

Freeman'^ H. , £ Weihof en , H. , "Irvterrogating , " Clinical Law 
. Triini^, interviewing and Counseling : Text and Cases, . 

^. 30f£. (jL972) 

Gardner, D. , "The Perception and Memory of Witnesses," 18 Cornell 
Law Quarterly 391 (1933) 

Kittredge, P., "Guideposts for the ^"^^^^^9^^^°" ^ 
Case," 19 Practical Lawyer 55 (No. 5, May 1973) 

Kubie, L., "implications for Legal Procedure of the Fallibility 
Auman Memory," 108 University of Perm Law Review 59 (1959) . 

arshall J., Marquis, K., S Oskamp , S. , "Effects of Kinds of " 

notes for a law, course) (1972) 
yne, S. , The Art of Asking Questicms (1951) 

(1951) ^* ' 

es W., "Psychological Factors Governing the Credibility of 
W^itnesses," 19^68 Insurance Law Journal 8tt 



\ 

\ 



61 



StatsKy, w, "Advocacy and Investigation," in' Teachina 

Ad^ocaci:: Learngr- Focused Training for Parale g^s pp^ 59-6 
(National ^^legal InstituteTl973) — ^ ^ PP- ^ 

^^^''^sioA'-'TaH''^ Interrogation and the- Psychology of Con- 
lession, 14 Journal of Public Law 25 (1965) 

"""The'^l?f;atr?re1;Snr P-fessionaUsn,: 
ine ultimate Credential of Joday ' s Investigator (1969?) 



